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Mr. Byrp (for Mr. BURDICK), from the Committee on Environment
and Public Works, submitted the following

REPORT

together with

ADDITIONAL VIEWS

[To accompany S. 675)

The Committee on Environment and Public Works, to which was
referred the bill (S. 675) to authorize appropriations to carry out
the Endangered Species Act of 1973 during fiscal years 1988, 1989,
1990, 1991, and 1992 having considered the same, reports favorably
thereon with an amendment and recommends that the bill as
amended do pass.

GENERAL STATEMENT

This legislation authorizes increased appropriation of funds to
carry out the Endangered Species Act through fiscal year 1992 and
amends the Act further to improve the recovery and protection of
species listed under the Act, species that are candidates for listing,
and species that have recently recovered and been removed from
the Act’s lists.

The bill gives the U.S. Fish and Wildlife Service enforcement au-
thority, concurrent with that of the Animal and Plant Health In-
spection Service, over the importation and exportation of protected
glants. It requires the status of candidate s%ecies to be monitored.

rovisions are added to the Act to improve the development, imple-
mentation and review of plans for the recovery of listed species.
The status of species that have recovered and been de-listed must
be monitored for 5 years. A “cooperative endangered species con-
servation fund” is established to provide Federal monies on a
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matching basis to the States for endangered species conservation
projects. The bill makes it unlawful to damage or destroy a plant
on federal lands or in violation of a State law or in the course of
any violation of a State criminal trespass law. Finally, the Act is
amended by the bill to increase the maximum amounts of civil pen-
alties and criminal fines and to allocate a portion of these receipts
to the cooperative endangered species conservation fund.

PURPOSE AND BACKGROUND

History of the Endangered Species Act

The first legislation enacted specifically to protect endangered
species was the Endangered Species Preservation Act of 1966 (P.L.
89-669). The 1966 Act directed the Secretary of the Interior to
“carry out a program in the United States of conserving, protect-
ing, restoring and propagating selected species of native fish and
wildlife;” authorized the acquisition of endangered species habitat
for inclusion in the National Wildlife Refuge System; required the
preparation of an official list of endangered species; and required
the Departments of the Interior, Agriculture, and Defense to pro-
tect species of fish and wildlife threatened with extinction and the
habitat of these species to the extent consistent with the primary
purpose of those departments. ‘

The Endangered Species Conservation Act of 1969 (P.L. 91-135)
corrected several weaknesses of the 1966 Act. The 1969 law expand-
ed the Secretary’s habitat acquisition authority. It also redefined
fish and wildlife to include “‘any wild mammal, fish, wild bird, am-
phibian, reptile, mollusk, or crustacean.” The most significant im-
provements, however, were the authorization to publish a list of
species and subspecies of fish and wildlife threatened with “world-
wide” extinction and the prohibition on importation of these spe-
cies and subspecies into the United States.

Four years later, the Congress enacted the Endangered Species
Act of 1973 to provide greater protection for endangered and
threatened species. This law embraced “any member of the animal
kingdom” within its protective reach and, for the first time, au-
thorized the listing and conservation of plants. A category for
threatened species was established in addition to the existing one
for endangered species to protect plant and animal species before
they reach dangerously low numbers.

The 1973 Act also provided for the protection of habitat critical
to the continued existence of threatened and endangered species.
Most importantly, under section 9 of the Act, the taking of endan-
gered species was prohibited for the first time and, under section 7,
strict requirements were placed on all federal agencies to protect
listed species and their habitat.

In 1978 a number of major changes were made in the 1973 Act.
That year the Congress amended section 7 of the Act to establish
an Endangered Species Interagency Committee to review federal
agency actions that would jeopardize the continued existence of a
threatened or endangered species or adversely modify habitat criti-
cal to such species. The Endangered Species Committee was em-
powered to determine, based on this review, whether the otherwise
prohibited federal action should be allowed to proceed. At the same
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time, the Congress also amended section 4 to require the designa-
tion of critical habitat and consideration of the economic conse-
quences of such designation as part of the process of listing a spe-
cies under the Act.

In 1979 the Congress amended several sections of the 1973 Act
largely to bring them into conformance with agency practice and
judicial decisions. None of the amendments significantly changed
the Act’s substantive provisions.

By 1982 it was clear to many that the 1978 amendments to sec-
tion 4 had burdened the listing process with non-biological factors
and, as a result, had greatly decreased the number of species listed
annually. Consequently, in that year the Congress adopted amend-
ments that prohibit consideration of economic impact in listing de-
cisions and ensure that listings or delistings are based solely on bi-
ological data. Time frames for the various steps in the listing proc-
ess also were incorporated into section 4 of the Act to require that
petitions to list species are considered expeditiously.

A number of changes were made in 1982 in the consultation
process established under section 7 of the Act to bring greater pre-
dictability to that process. Time frames were set and a pr ure
for consultation at the initial stages of a project’s development was
incorporated. The 1982 amendments also modified procedural as-
pects of the section 7 interagenci committee review process that
was created in 1978 to, in part, shorten the time in which a deci-
sion has to be rendered. Another change to the 1973 Act provided
that actions which are in compliance with measures specified in
section 7 consultations to minimize takings may be exempt from
the general prohibition in section 9 against incidental takings. Pro-
visions also were added to section 10 of the Act to encourage estab-
lishment of experimental populations for the recovery of species.

Present Status of the Endangered Species Act

The authorization for appropriations to implement the Endan-
gered Species Act expired on September 30, 1985. The requirements
and prohibitions of the law are unaffected by this lapse in authori-
zation. Similarly, Federal funds have been appropriated for each of
fiscal years 1986 and 1987.

The Committee reported a bill on March 14, 1986, to continue the
spending authorization through fiscal year 1988 with increased
funding ceilings but no other amendments. In addition, the House
of Representatives passed a bill in 1985 which also extended the
authorization through fiscal year 1988. Neither bill was considered
by the full Senate in the previous Congress. A free-standing provi-
sion, however, was enacted in 1986 (P.L. 99-625) which resolved dif-
ferences between the Endangered Species Act and the Marine
Mammal Protection Act to allow establishment of a second popula-
tion of sea otters off the California coast.

Implementation of the Endangered Species Act

The present level of funding falls far short of what is needed to
ﬁrotect and recover species threatened with extinction. Funding
as remained almost constant for the Xast seven years, yet the
number of species protected under the Act has nearly doubled in
that time. Nearly 1,000 species have been identified as candidates
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The Service currently has sufficient information to warrant prep-
aration of a formal listing proPosal for approximately 950 so-called
“category I candidate species.” At the present level of resources,
however, the Service projects that it may take approximately 20
years to list these candidate species. Under the current law, these
species receive no protection until they are formally proposed for
listing. This amendment will correct this shortcoming.

The Fish and Wildlife Service's comprehensive candidate notices
are important land use planning and habitat protection tools for
state and federal agencies, private conservation organizations, pri-
vate landowners and the scientific rcommunity. The advanced
notice that a species may be listed in the future reduces the poten-
tial for serious conflict later with other activities. In the past three
years, however, several candidate species are reported to have gone
extinct before listing was completed. Other species have undergone -
substantial declines in numbers or distribution before they were
protected. E

The amendment, then, is intended to establish a system that will
help prevent extinctions or substantial declines of candidate spe-
cies. The Fish and Wildlife Service is responsible for determining
the extent and intensity of monitoring that is appropriate. An im-
portant component of such a system will be continued publication
of comprehensive notices based on a regular review of status sur-
veys. The Service also should consult, coordinate and encourage
communication with other Federal and state agencies, private con-
servation organizations, and members of the academic and scientif-
ic community in the development and updating of its comprehen-
sive candidate notices. Because of the importance of candidate spe-
cies protection, the Secretary is requested to report to this Commit-
tee within 6 months of enactment of this amendment with respect
to the measures that have been taken, and are planned, to imple-
ment the monitoring system.

Section 2(b) of the bill amends subsection (e) of section 4 of the
Act to ensure that the U.S. Fish and Wildlife Service need not reg-
‘ulate both trade and taking of species listed as threatened or en-
dangered because of their similarity of appearance to other listed
species if regulation of only one of these activities is sufficient to
protect the endangered or threatened species. '

For some species the regulation of trade is important. For exam-
ple, trade in the hides of American alligators is monitored because
of the similarity of products made from alligators and those made
from endangered crocodilians. However, it is not necessary to regu-
late the taking of alligators because of this problem with trade.
With other species, because of the close similarity of appearance to
listed species occupying the same habitat, a prohibiticn on take
might be appropriate without necessarily regulating trade of the
“similarity of appearance” species.

Section 3. Recovery Plans

Section 3 of S. 675 amends section 4(f) of the Act to require ex-
plicitly the development and implementation of recovery plans
without regard to a species’ taxonomic classification, e.g. bird,
mammal, invertebrate, plant.
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t{asis, are contrary to congressional intent, and are contrary to the
aw.

SECTION-BY-SEC“ON ANALYSIS
Section 1. Definitions

Section 1 of the bill amends paragraph 15 of section 3 of the Act
to give the U.S. Fish and wildlife Service enforcement authority,
concurrent. with that of the Agriculture Departrnent’s Animal and
Plant Health Inspection Service (APHIS), over the importation and
exportation of plants protected by the Act of the Convention on
International Trade in Endangere Species (CITES).

Currently, that authority is vested solely in the Secretary of Ag-
riculture, wno has delegated it to APHIS. The resources alloca
by APHIS to prevent the sizeable and sophisticated illegal interna-
tional trade in protected plants are inadequate. In an effort to im-
prove enforcement, APHIS and the Fish and Wildlife Service had a
memorandum 0 understanding in 1984 and 1985 under which the
Fish and Wildlife Service investigated somé import and export vio-
lations. During that period, the Fish and Wildlife Service initiated
five prosecutions under the agreement for illegal trade in plants

rotected under CITES. By contrast, during the riod 1981 to
1985, according to information submitted by the partment of
Justice, APHIS did not jnitiate a single prosecution of an alleged
violator of CITES or the Act.

This amendment t0 the Act is intended to supplement the exist-
ing enforcement with respect 0 import and export violations in-
volving protect,ed plant species. 1t is not intended to ghift primary
enforcement responsibility at ports for such violations away from
the Department of Agriculture 0 the Fish and wildlife Service.
Both agencies are expected to us€ their full powers against viola-
tions of the Act or CITES. It is recommended that the agencies
enter into a new memorandum of agreement to ensure that each
agency is aware of its counterpart's enforcement actions. In addi-
tion, it is recommended that an interagency working group con-
sisting of the APHIS, Fish and Wildlife Service, Justice Depart-
ment and Customs Service, be constituted to formulate and imple-
ment an effective enforcement strategy-:

Section 2. Listing

Section 2(a) of the bill amends subparagrap‘n (C) of section 4(X3)
of the Act to require the Secretary to implement 8 gystem 10 moni-
tor the status of candidate species, i.€- those that appear to warrant
listing but that have not yet been listed or denied listing. In addi-
tion, the existing emergency listing authority is t0 be used when-
ever, as a8 result of the monitoring, it is determ'med to be approprr
ate to prevent 8 significant risk to the well-being of any such sp&
cies.

The Fish and wildlife Service publishes and periodically updates

comprehensive notices containing lists of native species considered
by the Service to be candidates for listing. These include many Spe
cies for which petitions to list were filed many years 8go and other
species '}dentiﬁ%d by the Fish and Wildlife Service- The monitoring

an
gystem 15 intended to apply to all such species
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v. Clark as limiting the Secretary’s flexibility in developing experi-
mental populations regulations.

This interpretation is wrong for several reasons. First, the court’s
opinion explicitly distinguished experimental populations regula-
tions under section 10(j) from regular threatened species regula-
tions under section 4(d) and, therefore, contains no ruling on the
former. Second, and most important, the report by this Committee
in 1982 made clear that the Secretary has sufficient flexibility to
allow regulated taking of experimental populations where neces-
sary to deal with the particular circumstances facing the popula-
tion. As we stated in that report on the 1982 amendments to the
Act:

The purpose of requiring the Secretary to proceed by
regulation is to provide a vehicle for the development of
special regulations for each experimental population that
will address the particular needs of that population. The
Secretary is granted broad flexibility in romulgating reg-
ulations to protect threatened species. These regulations
may even _ allow the taking of threatened
animals. . . . Where appropriate, the regulations may
allow for the direct ing of experimental populations.
For example, regulations pertaining to the release of ex-
perimental populations of predators, such as red wolves,
will probably allow for the taking of these animals if dep-
redations occur or if the release of these populations will
continue to be frustrated by public opposition. (S. Rep. No.
418, 97th Cong., 2d Sess. 8 (1982).)

We note with approval that, based upon identical language in
the report of the House Committee on Merchant Marine and Fish-
eries, the Fish and Wildlife Service adopted this interpretation in
promulgating regulation to implement section 10(). 49 Fed. Reg.
33885, 33889 (August 27, 1984). For all of these reasons, the Eighth
Circuit's opinion in Sierra Club v. Clark does not affect the flexibil-
ity granted in section 10() for development of experimental popula-
tion regulations.

Greater emphasis on research and education is needed to im-
prove protection, management, public understanding and recovery
of large mammalian predator species, such as the gray wolf and
the grizzly bear, with minimum disruption to man and other spe-
cies that must coexist within the same ecosystems. One such effort
in this direction that should receive support is the International
Wolf Center planned in northeastern Minnesota. A second area
where additional research is necessary is the effect of introduction
of the northern Rocky Mountain gray wolf on populations of grizzly
bears, ungulates and other species of the Yellowstone ecosystem.

An additional area of concern with current implementation of
the Act relates to regulations promulgated by the Secretary on
June 3, 1986, which appear intended to limit the recovery and pro-
tection of species under section 7 of the Act. To the extent that
these regulations attempt to restrict the Act’s requirements that
each federal agency consult with the Secretary to ensure that its
actions are not likely to jeopardize the continued existence and re-
covery of any listed species, the regulations have no statutory
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wildlife Service has referred nearly a thousand such cases involv-
ing protected wildlife.

Over the past 2% years the Committee has reviewed implemen-
tation of the Act following the decision of the U.S. Court of Appeals
for the Eighth Circuit, in the case of Sierra Club, et al. v. William
Clark, et al., 155 F.2d 608 (8th Cir. 1985). In that case, the court
held that the Secretary of the Interior may not authorize the regu-
lated taking of threatened species except, as the Act’s definition of
the term “conservation’ specifies, “in the extraordinary case where
population pressures within a given ecosystem cannot be otherwise
relieved.”

The Court of Appeals’ decision has been a source of concern to
some State wildlife officials because of its potential effect on the
management of grizzly bear and northern Rocky Mountain wolf
populations. Of particular concern has been the potential effect of
the decision on the present regulated taking of the Northern Conti-
nental Divide population of grizzly bears in Montana. The U.S.
Fish and Wildlife Service has, through regulation, found that the
situation in Montana presents the extraordinary case where pres-
sures within this pofpulation cannot be otherwise relieved and has
allowed the State of Montana to conduct limited and closely con-
trolled public hunts of this population every year since it was listed
as threatened in 1975.

The Committee has held several hearings devoted to issues sur-
rounding management of the grizzly bear. In the course of those
hearings, the Committee has not been resented with evidence or
testimony that either challenges the U.g Fish and Wildlife Service
determination or questions the utility of the Montana program. It
appears at this time that the Montana program is consistent with
the requirements of the law.

Concerns also have been raised about the potential effect of the
Eighth Circuit’s opinion with respect to the Fish and Wildlife Serv-
ice's recovery plan for the Rocky Mountain Wolf, which proposes to
introduce a population of wolves, designated as “‘experimental” and
treated as ‘threatened” under the Act, to Yellowstone National
Park. The states of Montana, Wyoming and Idaho have maintained
that the court’s decision regarding threatened species might jeop-
ardize the use of public hunting or trapping to control individu
\;ol\lr‘es of the experimental population when they occur outside the

ark.

In 1982, Congress amended the Endangered Species Act to in-
clude a new section 10() to encourage the establishment of such
“experimental populations” of endangered or threatened species.
Experimental populations are populations that are purposefully in-
troduced outside the current range of the species to further the
species’ conservation. Section 10() gives the retary great flexi-
bility in designing a program for the conservation of an experimen-
tal population in order to address the particular needs of that pop-
ulation, including the need to avoid public opposition to the intro-
duction of the population.

Since the Eighth Circuit addressed the Secretary’s authority to
allow regulated takings of a threatened species and since section
10() provides that experimental populations shall be treated as if
they were listed as threatened, some have interpreted Sierra Club
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that warrant listing and protection under the Act yet only about 50
species are being added to the Act’s lists each"year. Only half of
the listed U.S. species have plans outlining steps to recovery. Only
five of the 425 U.S. listed species have recovered to the point where
they no longer require protection under the Act.

Current Federal/State cooperative efforts to protect endangered
species also are inadequate and are in danger of disintegrating al-
together. The amount of money currently appropriated for match-
ing grants to the States under section 6 of the Act is roughly the
same as it was in 1977. Yet, there are four times as many State
cooperative agreements eligible for section 6 support as there were
in 1977. The Administration has sought to eliminate section 6 fund-
ing in 5 of its 7 budget requests, and the legislative proposal it
transmitted to the Congress to amend the Act would not have con-
tinued the authorization of appropriations for State grants. The un-
certainty surrounding the availability of funds for State projects in
a given year, coupled with the small sums that have been available
in recent years, have made an increasing number of states turn
away from the section 6 program altogether.

One consequence of inadequate appropriations and section 6 sup-
Eg;t is that far too many recovery plans for listed species have not

n implemented. In fiscal year 1986, 56 percent of the money
spent by the Fish and Wildlife Service was located to less than 4
percent of the listed species. Recovery plans have been written for
243 of the 425 U.S. species listed under the Act but most have not
received funding to begin implementation and provide no criteria
by which to judge their success. In general, recovery plans have
failed to include consistently criteria, time frames and estimated
costs for recovery.

The present Act is deficient in the level of protection provided
for plants, which is insufficient and lags behind that provided for
animals. About a third of the U.S. species listed as threatened or
endangered are plants and the majority of candidates for future
listing are plants. Currently, anyone who captures, kills or harms a
listed animal commits a violation of the Act for which substantial
criminal and civil penalties may be imposed. However, it is not un-
lawful to pick, dig up, cut or destroy a listed plant unless the act is
committed on federal land. Even on Federal land, however, there is
no violation unless the plant is removed from the area of Federal
jurisdiction. Of the 54 plants listed since 1985, 44 occur at least
partially on non-Federal lands. Under the current system, state
trespass laws often are the only deterrent against vandals and un-
scrupulous collectors of endangered plants.

Yet another area of concern is that the National Marine Fisher-
ies Service and the Department of Agriculture to date have played
a relatively inactive role in administering the Act. Only six marine
species have been listed by the National Marine Fisheries Service
and the agency has approved only two recovery plans. In 1985, the
Service listed its first species in nearly six years. Most of the agen-
cy’s actions have resulted from congressional directives or petitions
from outside groups. The Department of Agriculture’s Animal and
Plant Health Inspection Service has referred to the Department of
Justice only three cases of suspected violations involving import or
export of protected plants since 1978. Since 1981, the Fish and
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As this Committee stated in the report accompanying its 1982
amendments to the Act, “[plreferential treatment for ‘higher life
forms’, species of a higher taxonomic order, has no basis in the Act
nor in these amendments.” Unfortunately, however, for the 5-year
period from fiscal year 1982 through fiscal year 1986, 5 percent of
the listed U.S. species (12 species of birds, mammals, and sea tur-
tles) received about 45 percent of the available funding for develop-
ment and implementation of recovery plans and actions. Little or
no money was expended for recovery of listed insects, mollusks,
crustaceans and plants.

Certainly, the costs of recovery actions for some s ies, such as
the California condor and whooping crane, are much greater than
for other species such as the small whorled pogonia. However, rela-
tively small investments of resources for the small whorled pogonia
and many other species have the potential of yielding large re-
turns.

For example, the cost of writing a recove plan for the small
whorled pogonia is estimated by the Fish and Wildlife Service to be
about $1,000. Currently, so little is known about the distribution
and population size of this plant species that the major recovery ac-
tivities that need to be implemented are simply monitoring and
conducting habitat inventories to determine the extent of its range.
If, through these inventories, significant numbers of new popula-
tions are found, it may be possible to reclassify the species as
threatened or remove it from the Act’s lists altogether.

The Fish and Wildlife Service and Natio Marine Fisheries
Service are directed to allocate their resources for recovery actions
more evenly among those species listed as threatened or endan-
gered. Resources should be allocated on the basis of biological infor-
mation, with priority given to those species that are most likely to
benefit from such support and that are, or may be, in greatest con-
flict with development activities.

Section 4(f) of the Act is amended to require that each recovery
plan incorporate descriptions of site-specific management actions to
achieve recovery, criteria by which to judge success of the plan,
and time frames and estiamtes of costs to carry out the planned
recovery. The Secretary is required to report annually to the House
Committee on Merchant Marine and Fisheries and the Senate
Committee on Environment and Public Works on_the status of ef-
forts to develop and implement recovery plans and on the status of
species’ recovery.

These descriptions, criteria, and estimates currently are not pro-
vided uniformly in recovery plans. Incorporation of this informa-
tion will ensure that plans are as explicit as possible in describing
the steps to be taken in the recovery of a species. The needs of spe-
cies vary with the extent of their range and demographic charac-
teristics. Therefore, the requirement for description of site-specific
management actions in plans should be interpreted broadly as de-
lineation of discrete measures to be taken for species, subspecies,
populations, geographic subpopulations, or individuals.

The requirement that plans contain objective, measurable crite-
ria for removal of a species from the Act’s lists and timeframes and
cost estimates for intermediate steps toward that goal will provide
a means by which to judge the progress being made toward recov-
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ery. In conjunction with the annual reports to the Congress, this
information will allow more effective oversight of recovery activi-
ties and better assessment of the adequacy of annual budget re-
quests and appropriations for these activities by the Fish and Wild-
life Service, the Congress and private conservation organizations.

Section 4. Monitoring of Recovered Species

Section 4 of S. 675 adds a new subsection to section 4 of the Act
to require that the Secretary, in cooperation with the States, imple-
ment a system to monitor effectively the status of species that have
recovered and been delisted for 5 years following the delisting. In
addition, the existing emergency listing authority is to be used
whenever, as a result of the monitoring, it is determined to be ap-
propriate to prevent a significant risk to the well-being of any such
species.

The new subsection will facilitate progress toward recovery and
de-listing by assuring that a species’ status will continue to be mon-
itored once it is no longer protected by other provisions of the Act,
and by assuring that a species will be relisted promptly if it again
gecline:d to the point where it is likely to become threatened or en-

angered. :

The Fish and Wildlife Service and the states are responsible for
determining the extent and intensity of monitoring that is needed
and appropriate. Monitoring the status of some species may require
collection of data on trends in population size, other demographic
characteristics, or habitat attributes. For some species systematic
consultation, coordination and communication with other federal
and state agencies, private conservation organizations and the sci-
entific and academic community may be sufficient.

Section. 5. Cooperation With the States

Section 5(a) of S. 675 amends section 6 of the Act to allow grants
to States to assist in monitoring the status of candidate species as
provided by the amendment to subparagraph (C) of section 4(bX3),
and to assist in the monitoring of recovered, de-listed species as
provided by new subsection (g) of section 4. The criteria for alloca-
tion to the States of monies allocated from the cooperative endan-
gered species conservation fund are expanded to include the need
to monitor candidate and recovered species. ,

Effective monitoring of candidate and recovered species requires
a joint effort by the U.S. Fish and Wildlife Service and the States.
Newly established section 4(g) requires the Secretary to implement
a system to monitor the status of recovered species in cooperation
with the States. The section 6 cooperative State grant program has
E;oven effective in coordinated Federal and State efforts to recover

isted species and, therefore, provides a sound mechanism to assure

adequate monitoring of camfidate and recovered species. In most
cases it is anticipated that the required monitoring of candidate
and recovered species should not result in large allocations of re-
sources that would affect adversely the conservation and recovery
of listed species.

Section 5(b) of S. 675 further amends section 6 of the Act by
adding a new subsection that establishes a cooperative endangered
species conservation fund from which funds would be allocated an-
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necessary. That goal is established in the definition of “conserva-
tion” in section 3(3) of the Act. That definition makes clear that
the methods and procedures which may be employed by the Secre-
tary to accomplis% this goal are not limited to those specifically
enumerated in the definition, nor is it intended that the necessari-
ly broad authority of the Secretary respecting threatened species,
bestowed in 4(d), be curtailed by the illustrative examples in the
definition. The decision by the 8th Circuit does not recognize these
important facts.

Congress in 1973 established differing levels of protection for en-
dangered species and threatened species and had the wisdom, in
section 4(d), to invest in the Secretary wide discretion in establish-
ing conservation programs for threatened species [“the Secretary
shall issue such regulations as he deems necessary and advisable
for the conservation of such es(sipecies"]. As the dissenting judge in
the 8th Circuit ruling observed, upsetting this carefully structured
arrangement by curtailing the Secretarty’s authority to manage
threatened species flies in the face of the plain language of the Act
and its legislative history. 755 F.2d at 620.

These are important matters in my state and others where re-
introduction of wolves is being pressed on the people of the state.
In Wyoming large predators such as grizzly bears regularly present
conflicts with humans, livestock and other animals. If administer-
ing agencies are denied authority to control such conflicts, the
future of the Endangered Species Act is indeed doubtful, as are the
resources it is meant to protect. As experience in Minnesota with
the eastern timberwolf demonstrates, once the people become
aware that wildlife agencies are powerless to control livestock dep-
redations by large predators, they may naturally do what must be
done to protect their property. The reintroduction of an experimen-
tal population or the successful management of threatened species
must not only embrace the needs of that species, but consider the
impacts to other wildlife and to man.

In Wyoming, our state fish and wildlife agency cannot support
the reintroduction of wolves to Yellowstone National Park. In an
October 23, 1987 Newsrelease, the Fish and Game Commission reaf-
firmed its opposition to wolf reintroduction until: (1) there is a
better scientific understanding of how wolves will compete with
grizzly bears in Yellowstone and surrounding areas, and (2) there is
a clear understanding of how wolves can be controlled if they prove
to be detrimental to other wildlife or to livestock.

The latter question cannot be answered until the 8th Circuit de-
cision is overturned. Further complicating the matter is a state
statute classifying the wolf as a predatory animal. This statute
does not give the Fish and Game Commission sole authority for
management of wolves within the State of Wyoming. The people of
Wyoming are open minded and intend to work with all interested
parties to insure that any action taken is in the best interest of the
state's wildlife resources. 1 believe that their view is realistic and
reasonable.

Even before we have resolved these questions, however, others
are pressing ahead to have Interior introduce wolves to Yellow-
stone National Park. Ignoring the disruptive 8th Circuit decision
and the requests of State fish and wildlife agencies for change, a
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Much has been said in the report about the establishment of ex-
perimental populations of wolves and the ability of the Secretary of
the Interior and the state fish and wildlife agencies to manage such
populations. That issue has particular relevance in my State of Wy-
oming and I believe additional discussion is necessary to demon-
strate that the Endangered Species Act will not function properly,
maintain legislative credibility, public support, and be cooperative-
ly implemented by Interior and the state fish and wildlife agencies
unless additional action is taken.

In 1985 the United States Court of Appeals for the eighth Circuit
ruled [Sierra Club, et al. v. William Clark (155 F. 2d 608, 8th Cir-
cuit 1985)] that regulated taking of a threatened species may not be
permitted by the Secretary as part of a program of conservation
except in the situation where population pressures within a given
ecosystem cannot be otherwise relieved. This holding is based on a
misunderstanding of the differing levels of protection accorded en-
dangered and threatened species under the Act.

The fundamental scheme of the Act, which was established by
Congress in 1973 and which has served as the basis of subsequent
amendments such as the experimental population provisions added
in 1982, is that stringent protections are required for endangered
species which are considered to be in danger of extinction through-
out all or a significant portion of their range while threatened spe-
cies, those not in immediate danger of extinction, are subject to
less stringent protection. For threatened species regulations are
tailored to the needs of the particular species. The intent of the
Act, therefore, is that the Secretary possesses a wide range of op-
tions when it comes to conserving t‘lﬁeatened species, a concept
carried forward in section 4(d), but misunderstood in the 1985 8th
Circuit ruling.

Indeed, as this 100th Congress Committee Report has stated, this
concept was employed in the 1982 amendments establishing pro-
grams for experimental populations of endangered or threatened
species introduced into areas outside their current range. As ex-
plained in both the House Report (97-567) and the Senate Report
(97-418), such experimental populations are to be treated as threat-
ened species under the Act because of the broad flexibility which
the Secretary enjoys in promulgating regulations to protect threat-
ened species, incfuding the authority to permit taking of individual
members of such species.

It is clearly the intent of the Act, under Section 4(d), that the
Secretary's authority for management of threatened species must
be a tailored conservation program which strives to meet the needs
of the species and have a rational relationship to the goal of the
Act. The goal, of course, is to bring the endangered or threatened
gpecies to the point where the measures of the Act are no longer

(17
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grants are provided .under cooperative agreement through annual
appropriations. Under Section 5 expenditures for such grants
would instead be made, without appropriation action, from a newly
created cooperative endangered species conservation fund begin-
ning in fiscal year 1989. This fund would be credited annually with
an amount equal to 5 percent of combined total credits to the feder-
al aid-wildlife and sport fish restoration funds. Credits to and
spending from the two existing funds would not be affected; depos-
its to the new fund would be made from the general fund. Esti-
mates of new direct spending for each year are based on current
CBO estimates of annual credits to the federal aid-wildlife and
sport fish restoration funds—estimated to be about $300 million in
fiscal year 1989 and more in subsequent years. The bill would pro-
vide no fiscal year 1988 funding for state grants, but would more
than triple the size of such grants beginning in 1989. In that year,
an estimated $15 million would be available for the grant program,
which received only $4.3 million in fiscal year 1987.

Outlays for all endangered species programs have been estimated
on the basis of historical spending patterns.

6. Estimated cost to State and local governments: None.

7. Estimate comparison: None.

8 Previous CBO estimate: On December 4, 1987, the Congression-
al Budget Office prepared a cost estimate for H.R. 1467, a similar
bill ordered reported by the House Committee on Merchant Marine
and Fisheries.

9. Estimate prepared by: Deborah Reis.

10. Estimate approved by: C.G. Nuckols (for James L. Blum, As-
sistant Director for Budget Analysis).
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the reported bill prepared by the Congressional Budget Office. That
statement follows:
U.S. CONGRESS,

CoNGRESSIONAL BUDGET OFFICE,
. Washington, DC, December &, 1987.
Hon. QUENTIN N. BURDICK,
Chairman, Committee on Environment and Public Works,
U.S. Senate, Washington, DC.

Dear Mgk. CHAIRMAN: The Congressional Budget Office has pre-
pared the attached cost estimate for S. 675, a bill to amend and
extend the Endangered Species Act of 1973, as amended, and for
other purposes.

If you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,

Sincerely,
EpwaArp M. GRAMLICH,
Acting Director.

CoNGRESSIONAL BupGer OFFICE CosT ESTIMATE

1. Bill number: S. 675.

2 Bill title: A bill to amend and extrend the Endangered Species
Act of 1973, as amended, and for other purposes.

3 Bill status: As ordered reported by the Senate Committee on
Environment and Public Works November 10, 1987.

4. Bill purpose: S. 675 would amend the Endangered Species Act
of 1973 to require new monitoring activities and to change the
manner in which state cooperative agreements are funded. The bill
would also authorize annual appropriations to the Commerce, Agri-
culture, and Interior departments for activities carried out under
the act during fiscal years 1988-1992.

5. Estimated cost to the Federal Government:

(hﬁdm,nmdwrs)

1988 1989 1930 1991 1992

Subject to appropration:

Authorization level 44 46 48 50 52

Estimated outlays 35 46 4 49 52
New direct spending authority:

Estimated budget authority 15 16 18 18

Estimated outiays 12 16 n 18

The costs of this bill fall within budget function 300.

Basis of estimate: Authorization %evels shown are those for
annual departmental appropriations, including those for ongoing
interagency and international cooperation programs, as specified in
Section 8. It is assumed that the full amounts authorized will be
appropriated for each fiscal year.

In addition, the above table shows annual estimates of new
budget authority provided under Section 5, which would alter the
way in which the Department of the Interior supports ongoing
state endangered species programs. Currently, financial assistance
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section by the bill. Consequently, subsection (b) of section 15 of the
Act is deleted by section 8 of S. 675.

The spending levels authorized in S. 675 begin with the ceilings
set for fiscal year 1988 in the bill reported by the Committee in the
last Congress ($55.95 million). Ceilings thereafter are increased by
4.3 percent per year for each of the subsequent four fiscal years to
offset CBO’s projected annual rise in the consumer price index
through 1992. .

Appropriations reflecting these increased authorization levels are
needed to offset the huge increases in the responsibilities of the
Fish and Wildlife Service, National Marine Fisheries Service and
Department of Agriculture that have occurred since 1981. Over 150
species have been added to the Act’s lists. More than 3,000 species
remain candidates for listing, and sufficient information currently

exists for nearly 1,000 of these to warrant preparation of formal -

listing proposals. In addition, 167 new recovery plans have been ap-
proved since 1982, and nearly an equal number of species remain
without such plans. Only five species have recovered sufficiently to
be removed from protection under the Act since 1973. During the
same period, annual spending to implement the Endangered Spe-
cies Act has increased by only $7 million.

HEARINGS

The Subcommittee on Environmental Protection of the Commit-
tee on Environment and Public Works held one hearing in Wash-
ington, D.C., on April 7, 1987, and one hearing in Portland, Maine,
on May 26, 1987, on S. 675 and implementation of the Endangered
Species Act.

Testimony was received from representatives of the U.S. Fish
and Wildlife Service, National Marine Fisheries Service, Animal
and Plant Health Inspection Service, the Maine Legislature, State
wildlife agencies, conservation organizations, western water devel-
opment interests, and industry.

ROLLCALL VOTES

Section 7(b) of rule XXVI of the Standing Rules of the Senate
and the rules of the Committee on Environment and Public Works
require that any rollcall votes taken during consideration of this
bill be announced in this report.

There were no rollcall votes taken during the Committee’s con-
sideration of this bill. The bill was ordered reported on November
10, 1987, by a unanimous voice vote.

REGULATORY IMPACT

Section 11(b) of rule XXVI of the Standing Rules of the Senate
requires the Committee to evaluate the regulatory impact of the re-
ported bill.

It is not anticipated that this bill will impose any significant new
regulatory burden.

COST OF LEGISLATION

Section 403 of the Congressional Budget and Impoundment Con-
trol Act requires each report fo contain a statement of the cost of




13

profit conservation organizations or on privately-owned lands
where the landowners has signed a voluntary agreement to help
protect the species. Yet generally ineffective state trespass laws are
often the only deterrent against vandals and unscrupulous collec-
tors.

Endangered plants have been vandalized or taken from private
land against the wishes of landowners. Most private landowners
take pride in the presence on their land of unique or rare species
and are eager to cooperate in their protection. However, private
landowners often cannot effectively deter the theft or destruction
of plants within their property because the penalties for violations
of state law are often too low to provide sufficient deterrence. The
penalties authorized by the Endangered Species Act provide a
much stronger deterrent to these unlawful activities.

Section 7. Penalties and Enforcement

Sections 7(a) and 7(b) of S. 675 amend sections 11(a) and 11(b) of
the Act to increase the maximum civil penalties (except for non-
knowing violations, for which the existing $500 maximum would
remain unchanged) and criminal fines by a factor of two and a
half. Section 7(c) amends section 11(d) to designate these penalties,
fines and net proceeds from the sale of seized items for three pur-
poses: (1) for payment of rewards, (2) to offset the cost of caring for
seized specimens, and (3) for deposit in the cooperative endangered
species conservation fund.

Existing penalties and fines under the Act have not been
changed since 1973 despite an increase in the cost of living over
that period of approximately 150 percent. Since 1973, the costs to
the government of restoring species and rectifying the adverse ef-
fects of violations also have increased and now can greatly exceed
the current penalties and fines for violations of the Act. Penalties
and fines should be assessed with reference, in part, to the costs of
restoring damage to species that result from violations. Increasing
the maximum penalties and fines will make recovery of such resto-
ration costs possible.

The amendment made to section 11(d) by S. 675 directs the Secre-
tary of the Treasury, whenever the balance of sums received from
civil penalties, criminal fines, and the net proceeds from the sale of
seized items exceeds $300,000, to deposit in the cooperative endan-
gered species conservation fund an amount equal to the excess bal-
ance to assist with the restoration, recovery and protection of spe-
cies adversely affected by violations of the Act. There is a clear
link between violations, which necessarily impair efforts to recover
species, and funding for the cooperative endangered species conser-
vation fund, which is essential to the Act’s goal of recove?.

Increased penalties and fines also are needed to provide greater
deterrence against violations of the Act, since the profits to be
made from illegal activities often dwarf current penalties.

Section 8. Authorization of Appropriations

Section 8 of the bill amends section 15 of the Act to authorize
increased appropriations through fiscal year 1992. The authoriza-
tion for section 6 grants to states,. however, is no longer necessary
because of the new appropriations provision that is added to that
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rangement between the Federal agencies, which have
broad policy perspective and authority, and the State agen-
cies, which have the physical facilities and the personnel
to see that State and Federal endangered species policies
are properly executed. The grant program authorized by
this legislation is essential to an a equate program. * * °
The conferees wish to make it clear that the grant author-
ity must be exercised to make it clear that the grant au-
thority must be exercised it the high purposes of this legis-
lation are to be met.

Second, recovery of threatened and endangered species has
proven to be a very long-term process. Such efforts have been un-
derway for a decade or longer for many species whose recove still
is not in sight. Interruptions in funding may have irreversible ad-
verse consequences for a species’ recovery. %‘herefore, recovery ef-
forts require stable and predictable funding to the States.

Section 6. Protection of Plants

Section 6 of S. 675 amends section 9(aX2XB) of the Act to make it
unlawful not only to remove and reduce to possession any endan-
gered species of plants from areas under Federal jurisdiction, but
also to maliciously damage or destroy such species on Federal
lands. Additionally, the amendment makes it unlawful to remove,
cut, dig up, or damage or destroy any endangered species of plant
on any other area in violation of State law or in the course of any
violation of a State criminal trespass law.

Currently, anyone who captures, kills or otherwise harms an en-
dangered animal commits a violation of the Act for which substan-
tial criminal and civil penalties may be imposed. By contrast, it is
not unlawful to pick, dig up, cut or destroy an endangered plant
unless the act is committed on Federal land; and even on federal
land, there is no violation of the Act unless the plant is removed
from the area of Federal jurisdiction. The basis for this differential
treatment of plants and animals under the Act apparently was the
recognition that landowners traditionally have been accorded
greater rights with respect to plants growing on their lands than
with respect to animals. The amendment made to the Act by sec-
tion 6 of S. 675 does not interfere with the rights traditionally ac-
corded landowners but instead reinforces them in a way that also
benefits the conservation of endangered plant species.

The need for additional protection of endangered plants on feder-
al lands is highlighted by the Fish and Wildlife Service's decision
not to identify critical habitat for such species when they are listed
in order to avoid identifying their location and making them vul-
nerable to illegal collection and vandalism. For example, no critical
habitat was designated for any of the 24 plant species occurring in
- whole or in part on federal lands which were listed between May
1986 and March 1987.

Additional protection for endangered plants on private and other
non-federal lands also is needed. The Act currently offers no pro-
tection for endangered plants on these lands. Since early 1985, 59
of the 69 plant species listed occur in whole or in part on non-feder-
al lands. Many of these plants occur on lands acquired by non-
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nually from the general revenues of the Treasury to the States
without further appropriation. The amount of general revenues de-
posited annually in the fund are to be equal to five percent of the
total Pittman-Robertson and Wallop-Breaux Federal aid accounts
for State programs to restore wildlife and sport fish. The funding
level of these Federal aid programs cerves only as a means of de-
termining the amount of general revenues to be deposited in the
fund. The cooperative endangered species conservation fund shall
not consist of any of the revenues credited to the other Federal aid
programs for sport fish and wildlife, nor shall these section 6 en-
dangered species appropriations affect the funding levels of these
other proi'rams in any manner.

Through the cooperative agreement provisions of section 6 the
Congress recognized that State officials bear much of the responsi-
bility for managing federally-protected sé)ecies. The valuable per-
sonnel and expertise of the State fish and wildlife agencies always
has been an integral part of the endangered species program. For
instance, while the U.S. Fish and Wildlife Service has fewer than
200 law enforcement officers and only a few hundred biologists, the
States have over 5,000 such officers and several thousand wildlife
biologists. Because the habitat of most protected species is on State-
owned or private land, there is a clear need for a strong Federal/
State partnership.

However, section 6 funding currently is inadequate and the
amount provided per cooperative agreement has declined signifi-
cantly over the past several years. In 1977 section 6 funding provid-
ed about $200,000 for each of the 21 cooperative agreements in
effect. For fiscal year 1987 the appropriation provided only about
$57,000 for each of 76 agreements in effect.

Section 6 funding also has been unreliable over the past seven
years. The combination of Administration requests to provide no
section 6 funding and to rescind funding already provided, along
with the uncertainty of congressional appropriation levels, has
made it very difficult for the States to carry out effective projects.
As a result, the States have reduced their requests for section 6
grants and curtailed their endangered species activities because of
their uncertainty about whether and how much funding would be
available. Some States, such as Ohio, have eliminated their re-
quests for section 6 grants because the time and resources required
to put together the requests have not resulted in adequate and reli-
able enough funding to make it worthwhile.

The amendment made by section §b) of S. 675, therefore, is es-
sential to implementation of the Act. Other laws, such as the Fed-
eral Aid in Wildlife Restoration Act, Federal Aid in Sport Fish Res-
toration Act, and the Migratory Bird Conservation Fund Act pro-
vide guaranteed funding for grants to States for game and sport
fish management and for Federal wetlands acquisition. The use of
guaranteed funding for endangered species grants to States is justi-
fied on two grounds. First, recovery of most species is dependent
upon the personnel and other resources of the States. The Confer-
ence Report to the 1973 Act stated that:

* * * the successful development of an endangered species
program will ultimately depend upon a good working ar-
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group of 7 environmental and animal rights organizations have
written the Secretary of Interior urging that agency to move ahead
with the introduction of wolves to Yellowstone National Park. The
language of this Committee report implies that the Secretary of In-
terior may even proceed with such reintroductions in the face of
opposition—without the support and cooperation of local agencies
and citizens. Such actions are folly and can only damage the Act
and most importantly the resources it is intended to conserve.

Aran K. Simpson.



CHANGES IN EXISTING LAW

In the opinion of the Committee, it is necessary to dispense with
the requirements of section 12 of rule XXVI of the Standing Rules
of the Senate in order to expedite the business of the Senate.
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